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Jurisdiction and cross vesting in the Family Court 

1. A number of provisions of the Family Law Act 1975 (Cth) (“the FLA”) 
expressly import the rules of law and equity relevant to the determination 

by the Family Court of the validity, enforceability and effectiveness of 
agreements between matrimonial parties.1 

2. In addition, section 78 and 79 of the FLA expressly enable the Court to 
“declare” existing interests and make “property adjustment orders” 

between parties to a matrimonial relationship. 2  In contrast to the 
provisions just referred to, these do not make express reference to the 

rules of law or equity.  

3. Nevertheless, as Justice Brereton of the NSW Supreme Court observed in 

Valceski v Valceski (2007) 70 NSWLR 36 at [28] – [30], in any application 

under the Family Law Act dealing with property interests it will be 
necessary to analyse the subject interests by reference to the principles 
of law and equity. 

4. The Parliament has not expressly conferred an incidental jurisdiction on 
the Family Court (to be distinguished from the associated jurisdiction in 

s.32 of the FLA and contrasted with s.22 of the Federal Court Act).  

5. However, in Re Wakim; Ex Parte McNally (1999) 198 CLR 511 (“Wakim”) 

Gummow and Hayne JJ said in their leading joint judgment at 583[135]3 

																																																								
1 Sections 90KA, 90UN import the principles of law and equity relevant to the determination 

of the validity, enforceability and effectiveness of contracts and purported contracts under 
Part VIIIA marriage and VIIIB defacto financial and termination agreements; 90K imports 
the principles of law and equity relevant to the vitiation of financial agreements; 90MR 
imports the principles of law and equity relevant to the validity, enforceability and 
effectiveness of contracts or purported contracts relating to superannuation or flag lifting 
agreements. The rules of law and equity are also imported into the Family Law Act but s 87 
in respect of the formation and enforcement of maintenance agreements. 

2  See Ascot Investments Proprietary Limited and Harper and Anor (1981) 148 CLR 337. Such 
orders are also binding on third parties appearing as intervenors or who have been joined 
to the matrimonial proceedings: Valceski v Valceski (2007) 70 NSWLR 36 at [32] – [33]. 
Section 90AE provides that certain third parties may also be the subject of orders made 
pursuant to ss. 79. 

3 With which Gleeson CJ at 540[3] and Gaudron at 546[26] agreed. 
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It must now be regarded as established that the jurisdiction of a 
federal court having jurisdiction in a matter arising under a law made 
by the Parliament is not ‘‘restricted to the determination of the federal 
claim or cause of action in the proceeding, but extend[s] beyond that 
to the litigious or justiciable controversy between parties of which the 
federal claim or cause of action forms part.’’4 

6. This provided a doctrinal work-around for another of the Court’s 
decisions in that case: that Federal Courts could not be invested with 

State jurisdiction by the Federal Parliament, with the result that s.9 of the 
Jursidiction of Courts (Cross Vesting) Act 1987 (Cth) (“the Cross Vesting 

Act”) (and coordinate provisions of State and Territory legislation) was 

invalid. 

7. The High Court’s recognition of the accrued5 federal jurisdiction of all 

federal courts was applied to the Family Court in it’s Full Court decision in 
Warby and Warby (2001) 166 FLR 319 at 354[82] (“Warby”), finally 

resolving in the affirmative conflicting opinions about whether the Family 
Court did in fact have accrued federal jurisdiction.6 

8. The source of accrued federal jurisdiction was stated by the High Court in 
Fencott v Muller (1983) 152 CLR 570 at 608 per Mason, Murphy, Brennan 

and Deane JJ (“Fencott”) as an incident of the judicial power conferred on 

the Federal judiciary by s.71 of the Constitution: 

“the power of a sovereign authority "to decide controversies between its 
subjects, or between itself and its subjects, whether the rights relate to life, 
liberty or property" (per Griffith C.J. in Huddart, Parker & Co. Pty. Ltd. v. 
Moorehead ). (Footnote omitted).7 

9. The effect of accrued federal jurisdiction is that federal courts may 
dispose of controversies requiring the application of state law (including 
general law and equity) provided that there is a federal “matter” to which 

																																																								
4 Citing, at note 368, Stack v Coast Securities (No 9) Pty Ltd (1983) 154 CLR 261 at 290, per 
Mason, Brennan and Deane JJ. See also Philip Morris Inc v Adam P Brown Male Fashions 
Pty Ltd (1981) 148 CLR 457; Fencott v Muller (1983) 152 CLR 570. 
5 Arguably more correctly referred to as “implied” jurisdiction see Leeming, M Authority to 
Decide: the Law of Jurisdiction in Australia (2012). 
6 List the cases, usefully outlined in Warby. 
7 See also Stack Coast (1983) 154 CLR 261 at 292 – 293. And Phillip Morris v Adam P Brown 
Male Fashions Pty Ltd (1981) 148 CLR 457 at 476 per Barwick CJ. 
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that controversy is “attached … and not severable”.8 Accrued jurisdiction 
is therefore only available in certain cases, and availability must be 

determined by reference to the facts and circumstances of each case. 

10. Third parties may be bound by the exercise of a court’s express, accrued 

or cross-vested jurisdiction in matrimonial proceedings.9 The Family Law 
Act provides that third parties may appear as intervenors10 or, if they have 

a sufficient interest in the proposed orders (under, for example, s.78 or 
79), may be joined as parties.11 Existing (matrimonial) parties may join 

third parties by amending an existing application or response (RR6.03(2) 
and(3)). In Warby the issue was that the relevant third party refused to 

become involved; the Court required notice and an opportunity to be 

heard to the third party whose rights and interests were proposed to be 
affected by the determination of an application by the Court.12 

11. But a third party may commence proceedings against matrimonial parties 
and/or seek orders in relation to matrimonial property in a court other 
than the Family Court instead of seeking to become involved in existing 

proceedings in the Family Court or indeed in response to an application 
by a matrimonial party to join a third party, or where matrimonial 

proceedings have not yet commenced. In those circumstances, a 
multiplicity of proceedings may be generated. 

12. Every court has the implied power to determine whether it has jurisdiction 
to consider a claim brought before it; It is a court’s “first duty” to answer 

that question. 13  That question will be explicit where claims before a 

																																																								
8 Fencott at 606 per Mason, Brennan, Murphy and Deane JJ. 
9 Brereton J usefuly analyses the distinction in Valceski [33]. 
10 Family Court Rules R6.01(d). 
11 Family Court Rules R6.02(1). 
12 Warby at 357, now reflected in s.90AE. In 2003, the Parliament enacted Part VIIIAA of the 
Family Law Act. Section 90AE expressly confers power on the Family Court to make orders 
binding third parties in proceedings brought under s.79 of the Act for adjustments of 
property interests. The Full Court of the Family Court has found that the provision is 
constitutionally valid (In the Marriage of Hunt (2006) 36 Fam LR 64 at 84, 94-6). However, the 
High Court has not yet considered this question. 
13  R v Grassby (1989) 168 CLR 1 at 16. 
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Federal court arise under State law and where claims before a State court 
arise under Federal law.  

13. It is at this juncture that the accrued jurisdiction of the Family Court and, 
pursuant to the Jursidiction of Courts (Cross Vesting) Act 1987 (Cth) (“the 

Cross Vesting Act”), the cross-vested jurisdiction of the State and 

Territory courts and Family Court, and the regime for the transfer of 
proceedings, may interact. For in these circumstances: 

a. the Family Court may have, and may exercise, accrued jurisdiction; 

b. the Federal jurisdiction cross-vested under s. 4 of the Cross 

Vesting Act may be exercised by State courts, and 

c. proceedings may be transferred between Federal and State courts 

and, where Federal courts have accrued jurisdiction, between 
State and Federal courts under s.5 of the Cross Vesting Act. 

14. The balance of this paper is divided into four parts: 

a. Part One considers the application of the test for accrued federal 
jurisdiction in the Family Court in detail; 

b. Part Two sets out the test for transfer of proceedings under the 
Cross Vesting Act; 

c. Part Three identifies the rules and requirements for transfer in the 
NSW Supreme Court and Family Court of Australia; 

d. Part Four raises some practical considerations. 

 

Part 1: When is there a “single justiciable controversy” in a Federal 

Court? 

15. Section 71 of the Constitution establishes Federal judicial power. Section 

77 gives the Federal Parliament the power to establish Federal courts, of 
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which the Family Court is one, to exercise that power. The jurisdiction 
which may be conferred on Federal Courts by the Parliament is limited to 

the “matters” identified in s.75 and 76 of the Constitution. 

16. Section 31(1)(a) of the Family Law Act confers original jurisdiction on the 
Family Court in all “matters” arising under that Act: 

31 Original jurisdiction of Family Court  
(1) Jurisdiction is conferred on the Family Court with respect to:  
(a) matters arising under this Act or under the repealed Act in respect 
of which matrimonial causes are instituted or continued under this 
Act; and  
(aa) matters arising under this Act in respect of 
which de facto financial causes are instituted under this Act; and  
(b) matters arising under the Marriage Act 1961 in respect of which 
proceedings (other than proceedings under Part VII of that Act) are 
instituted or continued under that Act; and  
(c) matters arising under a law of a Territory (other than the Northern 
Territory) concerning:  
(i) the adoption of children;  
(iv)  the property of the parties to a marriage or either of them, being 
matters arising between those parties other than matters referred to 
in the definition of matrimonial cause in subsection 4(1); or  
(v)  the rights and status of a person who is an ex-nuptial child, and 
the relationship of such a person to his or her parents; and  
(d) matters (other than matters referred to in any of the preceding 
paragraphs) with respect to which proceedings may be instituted in 
the Family Court under this Act or any other Act.  
(2) Subject to such restrictions and conditions (if any) as are 
contained in section 111AA, the regulations or the standard Rules of 
Court, the jurisdiction of the Family Court may be exercised in 
relation to persons or things outside Australia and the Territories.  
Note: Division 4 of Part XIIIAA (International protection of children) 
may affect the jurisdiction of the Court.  

17. The word “matter” when it is used in the Constitution means “the subject-
matter for determination in a legal proceeding” and is not limited to the 

proceeding itself. 14  Similarly, and as noted above at paragraph [5], a 
“matter” arising under Federal law is not limited to the proceeding or 

“cause of action” but to the broader “controversy” between the parties. 
																																																								
14 In re Judiciary and Navigation Acts (1921) 29 CLR 257 at 265. 
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18. A “matter” for the purposes of s.31 of the Family Law Act therefore 
encompasses a “justiciable controversy which must either be constituted 

by or include a claim arising under Federal Law”.15 

19. Whether there is, in addition to a Federal matter, accrued Federal 

jurisdiction by which issues arising under State law may be heard and 
determined by a Federal Court, depends on whether there is a “single 

justiciable controversy”. Justice McHugh succinctly stated the problem 
(without deciding it) in Re Wakim at 563[73]: 

Whether an issue, whose resolution depends upon State law or 

the common law, is within the accrued jurisdiction of the 

Federal Court depends upon whether it is part of a ‘‘matter’’ 

arising under s 75 or s 76 of the Constitution. To be part of that 

‘‘matter’’ it must be part of a single controversy. (emphasis 

added) 

20. In their leading judgment on the question of accrued jurisdiction Justices 

Gummow and Hayne in Re: Wakim considered the problem and 

practical considerations relevant to the resolution of the question 

whether there is a “single justiciable controversy”. They said, 

commencing at 584[135]: 

In Stack v Coast Securities (No 9) Pty Ltd [at 249] the majority said:  
‘‘In this, as in other cases, the recurrent problem is to identify 
what it is that falls within the Federal Court’s accrued jurisdiction. 
The majority judgment in Fencott v Muller [at 608] provides this 
assistance in reaching an answer:  

‘What is and what is not part of the one controversy 
depends on what the parties have done, the relationships 
between or among them and the laws which attach rights 
or liabilities to their conduct and relationships. The scope 
of a controversy which constitutes a matter is not 
ascertained merely by reference to the proceedings which 
a party may institute, but may be illuminated by the 
conduct of those proceedings and especially by the 

																																																								
15 Warby at 359[79].  
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pleadings in which the issues in controversy are defined 
and the claims for relief are set out. But in the end, it is a 
matter of impression and of practical judgment whether a 
non-federal claim and a federal claim joined in a 
proceeding are within the scope of one controversy and 
thus within the ambit of a matter.’ ’’ (footnotes omitted and 
substituted). 

 
21. Their Honours usefully went on to survey the caselaw and identify several 

indicia by which the presence (or absence) of a “single justiciable 
controversy” may be determined. Their Honours said at 585[139] – [141]: 

The central task is to identify the justiciable controversy. In civil 
proceedings that will ordinarily require close attention to the 
pleadings (if any) and to the factual basis of each claim. 
… 
There is but a single matter if different claims arise out of 
‘‘common transactions and facts’’ or ‘‘a common substratum of 
facts’’, notwithstanding that the facts upon which the claims 
depend ‘‘do not wholly coincide’’. So, too, there is but one 
matter where different claims are so related that the 
determination of one is essential to the determination of the 
other, as, for example, in the case of third party proceedings or 
where there are alternative claims for the same damage and the 
determination of one will either render the other otiose or 
necessitate its determination. Conversely, claims which are 
‘‘completely disparate’’, ‘‘completely separate and distinct’’ or 
‘‘distinct and unrelated’’ are not part of the same matter.  
Often, the conclusion that, if proceedings were tried in different 
courts, there could be conflicting findings made on one or more 
issues common to the two proceedings will indicate that there is 
a single matter. By contrast, if the several proceedings could not 
have been joined in one proceeding, it is difficult to see that they 
could be said to constitute a single matter. (Footnotes 375 – 380 
omitted and emphasis added). 
 

22. In Warby the Full Court of the Family Court identified a different but not 

exclusive set of indicia (overlapping with the High Court’s) for determining 

the existence of a “single justiciable controversy” in the Family Court as 
follows (at 357[95]): 

"Relevant to whether the Family Court of Australia will exercise the 
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Court's accrued jurisdiction in the circumstances posited in 
question 1 are:  
(1) what the parties have done;   
(2) the relationships between or among them;  
(3) the laws which attach rights or liabilities to their conduct and 

relationships;  
(4) whether the claims are part of a single justiciable controversy 

and in determining that question whether the claims are 
'attached' and not 'severable' or 'disparate';  

(5) whether the claims are non-severable from a matrimonial cause 
and arise out of a common sub-stratum of facts; and  

(6) whether the Court has the power to grant appropriate remedies 
in respect of the 'attached' claims." 

20. It is important to note that the Full Court’s decision is expressed in this 

way (“whether the Court will exercise”) because it was a decision on a case 
stated referred to the Full Court. The quotation set out above was in answer 
to question two of the case stated: 

1. Whether in light of the decision of Re Wakim; Ex parte McNally 
(1999) 198 CLR 511 and Smith v Smith [No 3] (1986) 161 CLR 
217, the Family Court of Australia's jurisdiction in a 'matrimonial 
cause' under s 4(1)(ca) of the Family Law Act /975 is restricted to 
the determination of the family law claim or proceeding, and 
does not (by way of accrued jurisdiction) extend beyond to the 
litigious and justiciable controversy:  

(a)  under State law; or   

(b)  pursuant to common law or at equity;   

between a party to a marriage or former marriage and a third 
party of which the family law claim or cause of action forms part?  

2. If the answer is 'No' to question I, what are the indicia, criteria, 
factors or considerations that will invoke the exercise of the 
Court's accrued jurisdiction in the circumstances posited in par I 
hereof?  

… 

23. The considerations, criteria or indicia relevant to the determination of the 

question whether a matter is a “single justiciable issue” are not closed. 
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24. In Valceski, an application to transfer equity proceedings from the NSW 

Supreme Court to the Family Court under s.5 of the Cross-Vesting Act for 
determination by exercise by the Family Court of its accrued Federal 

jurisdiction, Brereton J applied In Re: Wakim and Warby. His Honour 

decided that there was a single justiciable controversy. He observed that 
the facts relied upon to make out the equitable claim were a “subset” of 

the facts relied upon to justify the orders sought in the Family Court. 
Accordingly, the Family Court matter encompassed the equity suit so that 

“for practical purposes [though not as a matter of law16] only the Family 
Court can resolve the whole controversy”.17 

25. His Honour further observed that Family Court applications are in general 

often broader in compass (both by reference to evidence and remedies 
sought) than equity suits. The breadth of a controversy carries with it 

costs implications which may found a third party’s preference to 
commence proceedings on a more confined basis in a State court and to 

insist that they are “completely separate, distinct and unrelated” if an 
attempt is made to join issue in Family Court applications and/or transfer 

proceedings in the State court to the Family Court. Conversely, 
matrimonial parties who have commended proceedings in the Family 

Court are most likely to want to join proceedings and/or transfer 
proceedings to the Family Court, to avoid duplication of proceedings. 

 

Part 2: Transfer under s. 5 of the Cross-Vesting Act 

26. As originally enacted in 1987, the Cross-Vesting Act purported to invest 
Federal Courts with state jurisdiction. Twelve years later, in 1999, the 

																																																								
16 Valceski at [76] referring to Young & Lalic (2006) 197 FLR 2 at [37] – [48]. 
17 Valceski at [76], [84]. 
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High Court declared that this aspect of the scheme (then ss.9(2)) was 
invalid.18 

27. As is noted above, what remains is a scheme by which: 

a. Federal jurisdiction may be conferred on State courts (s.4), and 

b. proceedings “arising out of or related to” another proceeding must 
be transferred from one court to another if, after the application of 

a statutory criteria test, the other court is the “more appropriate” 
court (s.5). 

28. Section 5 of the Cross-Vesting Act relevantly provides for the transfer of 
proceedings: 

a. From the Supreme Court of a State or Territory to the Federal 
Court or Family Court (ss.5(1)); 

b. From the Federal Court or Family Court to the Supreme Court of a 
State or Territory (ss.5(4)). 

29. The court from which proceedings are proposed to be transferred is 
referred to as the “first court” and the court to which proceedings are 

proposed to be transferred is referred to at the “other court”. 

30. Section 5 of the Cross-Vesting Act has no application unless there are 

proceedings “pending” in the first court (ss.5(1)(a)). 

31. In those circumstances, a party or a court of its own motion may apply for 
the transfer of proceedings from the first court to the other court (ss.5(7)). 

No onus applies to an applicant for transfer nor does any significance 
attach to the original choice of jurisdiction unless both courts are equally 

appropriate fora.19 

																																																								
18 Re Wakim per McHugh J at 555, Gummow and Hayne JJ  at, at 582[127] (Gleeson CJ 
agreeing at 540) Kirby J at 599. 
19 Valceski at [70] and authorities referred to, in particular Bankinvest and Schultz. 
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32. Application for transfer may be made on two bases: 

a. First, where there are concurrent proceedings in the other court 

(ss.5(1)(b)(i)) which “arise[s] out of or [are] related to” each other, or 

b. Secondly, “in the interests of justice” (ss5(1)(2)(b)(iii). 

33. The test for transfer is whether, in the first court’s “opinion”, it “appears” 
that the other court is the “more appropriate” court to determine the 

proceedings. If the first court forms the opinion that the other court is the 
more appropriate court, it “shall” transfer the proceedings; “[t]here is no 

question of discretion”.20 

34. An application on the first basis turns on whether in the opinion of the first 

court, the other court is more appropriate “having regard to” (see, eg, 
ss(5)(1)(b)(ii)): 

(A)  whether, in the opinion of the first court, apart from this Act and 
any law of a State relating to cross-vesting of jurisdiction and apart 
from any accrued jurisdiction of the Federal Court or the Family Court, 
the relevant proceeding or a substantial part of the relevant 
proceeding would have been incapable of being instituted in the first 
court and capable of being instituted in the Federal Court or the 
Family Court;   

(B)  the extent to which, in the opinion of the first court, the matters for 
determination in the relevant proceeding are matters arising under or 
involving questions as to the application, interpretation or validity of a 
law of the Commonwealth and not within the jurisdiction of the first 
court apart from this Act and any law of a State relating to cross-
vesting of jurisdiction; and  

(C) the interests of justice. 

35. The considerations at ss.(A) and (B) determine both what might be 

described as the “natural forum” for proceedings and (accordingly) 
whether the first court or other court is required to exercise cross vested 

or accrued jurisdiction in order to hear and determine the matter. These 
																																																								
20 Schultz per Gummow J at 434. 
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considerations are determined by reference to the pleadings and 
evidence, and the express jurisdiction of the courts involved. 

36. The additional consideration at ss.(C) that a transfer must in the opinion of 
the first court be in the “interests of justice” permits broader 

considerations to be taken into account. 

37. An application on the second basis turns entirely upon whether in the 

opinion of the first court, the other court is more appropriate because “it 
is otherwise in the interests of justice” (ss.5(1)(b)(iii)). 

38. The interests of justice consideration in ss.(C) and ground in ss.5(1)(b)(iii) 
overlaps with the second basis. 

39. What constitutes the “interests of justice” for the purposes of both ss.(C) 
and (1)(b)(iii) was considered by the High Court in BHP v Schultz (2004) 

221 CLR 400 (“Schultz”). In their leading judgment in that case, Gleeson 

CJ, McHugh J and Heydon J said (at 421) that “the court is required by 
statute to ensure that cases are heard in the forum dictated by the 

interests of justice”. Neither the parties’ choice of forum nor the “natural” 
forum attracted particular weight under the statutory scheme. Their 

Honours said that it is both “necessary and sufficient” that it appeared 
that the other court was “more appropriate”. While capable of providing 

assistance by way of illustration and analogy in some circumstances, the 
common law test for forum non conveniens - that the first court be 

“clearly inappropriate”21 - had no application under the Cross-Vesting Act. 

As a matter of construction the “interests of justice” are the object of the 

																																																								
21 See Rogers J in Bankinvest AG v Seabrook (1988) 92 FLR153 at 168 observing that the 
criteria in the Cross-Vesting Act broadly reflects the indica test set out in the 
SpilliadaMaritime Corporation v Cansulex Ltd  [1987] 1 AC 460 (which the High Court 
disapproved in Oceanic Sun Line Special Shipping Co Inc v Fay (1988) 79 ALR 9. Schultz at 
421 (and also James Hardie & Co v Barry (2000) 50 NSWLR 357) but see Brereton J in 
Valceski at 76 to the effect that the “clearly inappropriate” venue test for forum non 
conveniens may still be relevant to a transfer application under s. 5 referring to the test of 
“inappropriateness” in Dibeek Holdings Pty Ltd v Notaras  373, 374. 
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Act is a phrase of broad meaning and import.22 Their Honours said in 
relation to what comprise the “interests of justice” (also at 421): 

The interests of justice are not the same as the interests of one 
party, and there may be interests wider than those of either party 
to be considered. Even so, the interests of the respective parties, 
which might in some respects be common (as, for example, cost 
and efficiency), and in other respects conflicting, will arise for 
consideration. The justice referred to in s 5 is not disembodied, 
or divorced from practical reality.  

at 424: 

There will often be overlapping, but there is no necessary 
coincidence, between factors which connect litigation to a forum, 
and factors which motivate one party to prefer, and another party 
to resist, litigating in that forum.  

and at 426: 

…”legitimate personal or judicial advantage” shows the kinds of 
consideration that might sometimes be relevant to a judgment as 
to the appropriateness of a forum. (citing lord Goff in Spiliada 
[1987] ACX 60 at 482-484.) 
 

40. The Court observed that, when viewed objectively, “justice may not 

dictate a preference for the interests of either party” (at 422). 

41. In Schultz the Court endorsed the respondent’s submissions that the 

special procedure applied in his preferred forum (a dust diseases tribunal) 

and his imminent death were relevant factors affecting the “interests of 
justice”. 

42. Factors that have been considered significant of the interests of justice 

include: 

a. location (of parties, witnesses, property and the place at which a 

wrong is alleged to have occurred);  

																																																								
22 Schultz at 467 per Kirby J. Bankinvest v Seabrook (1988) 14 NSWLR 711 per Street CJ at 

154. 
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b. the law governing the transaction; 

c. the relevance of local knowledge; 

d. the applicable procedure; 

e. likely hearing date; 

f. whether either court is a specialist court (of which the Family Court 
is one see Lambert v Dean (1989) 97 FLR 352); 

g. whether, practically, one court can resolve the whole controversy 

(Valceski); 

h. whether part only of a proceeding may be transferred (Jackson v 
John Fairfax & Sons Ltd (1988) 96 FLR 145: militates against 

transfer unless severable). 

43.  In Valceski, Brereton J also considered the availability of an “anti-suit” 

injunction in the Federal Court in the context of multiple proceedings in 
different for as a relevant factor, in accordance with the principle that it 

will ordinarily be an abuse of process to pursue the same issue in two 
different courts.23 

 

Part 3: Rules and requirements for establishing cross-vested and 

accrued jurisdiction and applying for transfers between courts 

Establishing accrued jurisdiction 

44. A party wishing to rely upon the accrued jurisdiction of the Family Court 
should make the claims in that jurisdiction clear in its application or 

response (FLR 4.06(1)), preferably by way of pleadings. This will enable 
the determination of the question of jurisdiction at an early stage of the 

proceedings, if desired and/or if disputed. 

																																																								
23 Valceski at 76 citing Pegasus Leasing Ltd v Cadoroll Pty Ltd (1996) 59 FCR 152.   
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Cross-vested jurisdiction: 

45. There are coordinate (if not uniform) procedures for the exercise of cross-
vested jurisdiction and application for  transfers: UCPR 44.2 – 44.6; SCR 

Pt 74 R 4 – 9, FamCR 4.2.2 & 11.17 – 11.20. 

46. In the Supreme Court, a party seeking to rely on cross-vested jurisdiction 

must apply by way of motion and supporting affidavit for exercise of 
cross-vested jurisdiction (UCPR44.5(a)). 

47. In the Family Court: 

i. a party filing an application or response who seeks to invoke 

cross-vested jurisdiction must identify the law relied upon 
(R4.06(1)); 

ii. A party who seeks to invoke cross-vested jurisdiction after 
proceedings have commenced must file an application in a Case 

seeking procedural orders; 

iii. In both cases, the party must file and serve an affidavit stating 
(R4.06(3): 

(a)  that the claim is based on the State or Territory law and the 
reasons why the Family Court should deal with the claim;   

(b)  the rules of evidence and procedure (other than those of the 
relevant Family Court) on which the party relies; and   

(c)  if the case involves a special federal matter—the grounds for 
claiming the matter involves a special federal matter.   

 

 

Transfer of proceedings 
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48. In the Supreme Court, and applicant must apply for transfer by motion, 
together with supporting affidavit (UCPR R44.3, R18, R?? see also 

SCRPt75R5). 

49. In the Family Court a party may apply to transfer proceedings by filing a 

Application in a Case (R4.07). 

Supreme Court generally 

50. A party intending to contend that cross-vested jurisdiction should be 

exercised by the Court or seek transfer under cross-vesting legislation the 
party should: 

a. add to the header of its first filed document “Jurisdiction of Courts 
(Cross Vesting) Act 1987” (SCR Pt 75 R6) and  

b. apply, and seek a determination of that application as soon as 
practicable after the commencement of the proceedings 

(UCPR44.5, SCR Pt75R8). 

51. If proceedings are transferred to the Supreme Court by order of another 
court, they are (subject to any order of the Court) to be assigned to the 

relevant division and list of the Supreme Court (UCPR44.7). 

52. If the Supreme Court orders that proceedings in another court are to be 

transferred to the Supreme Court, the Registrar of the Supreme Court 
must serve a sealed copy of the order on the relevant officer of that other 

court (UCPR 44.8). 

Costs 

53. Costs before and after transfer may be made by either court Dye v 

Commonwealth Bank of Australia [2012] NSWCA 220 (practically this is a 

matter that cannot be properly determined until the outcome is known). 
(See also ss12 Cross Vesting Act.) 

Joinder 
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54. Logically, an applicant for orders relating to the conduct of the 
proceedings must be a “party”. Third parties must therefore also seek to 

join the existing proceedings in the Family Court (as outlined above) or 
commence proceedings in the Supreme Court. Each court has procedural 

rules and tests for joinder which are beyond the scope of this paper.  

55. However, third parties may take the less onerous (and less predictable) 

path of intervening.  

 

Part 4: Practical considerations 

56. An application for transfer which will require the transferee court to decide 

whether it has jurisdiction, as will be case in applications to transfer 
proceedings in equity from the Supreme Court to the Family Court, runs 

the inherent risk that the transferee Court will find that it does not have 
jurisdiction. This is demonstrated by the decision in Paris King Investment 

Pty Ltd v Rayhill [2006] NSWSC 403, where the Supreme Court found that 

the Family Court had accrued jurisdiction and transferred proceedings to 

the Family Court but the Family Court disagreed and transferred the case 
back to the Supreme Court. 

57. Applications to transfer can be made simultaneously in the Supreme and 

Family courts. In those circumstances, the view of the Court which makes 
a decision first will prevail. In Elias v Elias [2010] NSWSC 1364, both 

Courts were of one mind as to the “most appropriate court”. Even if they 

were not, the transferee court could do little about it unless there were, 
for example, a jurisdictional reason that it could not proceed. 

58. In this game of judicial ping-pong, you want to be sure to prefer the court 
returning the serve, because there is no appeal (ss.13 of the Cross-

Vesting Act.)  
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59. The various court rules relating to vested and accrued jurisdiction impose 
tight (if not strict) time requirements on applications. This makes it 

necessary to establish a strategy early, including consideration of the 
following: 

a. The factual “subset” “practical purposes” analysis of Brereton J in 
Valcevski tends to establish an overarching view that the Family 

Court is the “more appropriate” court for most matters involving an 

application in that Court; 

b. If you want the Family Court to determine some equitable third 

party claims, or if you expect that third party interests will arise, 
seek leave to proceed by way of pleading; 

c. Prepare your evidence early – questions of accrued, vested and 
transferred proceedings will require justification and will be 

determined at an early stage; 

d. Where appropriate, seek orders under the “third parties power” 
(s.90AE) in support of any claims requiring equitable relief in the 

accrued jurisdiction.  

 

Natasha Case 

Greenway Chambers 

15 September 2017 


